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DETAILED ACTION 

1. Original claims 1-20 are pending. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
appUcation claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g,,Inre Berg, 140F.3d 1428, 46USPQ2d 1226 (Fed. Cir. 1998); /a? re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

2. Claims 1-20 are provisionally rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-20 of copending Application No. 
10/678,657. Although the conflicting claims are not identical, they are not patentably distinct 
from each other because changing performance of rack equipment is an obvious variation of 
changing power consumption and thermal load of rack equipment. Independent claims 1, 8, and 
15 of the instant application correspond, respectively to claims 8, 1, and 14 of the pending 
appHcation. 

This is a provisional obviousness-type double patenting rejection because the conflicting 



claims have not in fact been patented. 
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Claim Rejections - 35 USC§ 112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

4. Claims 2-6, 16 and 20 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 2 recites the limitation "said altering said rack equipment performance settings". 
Claims 3 and 4 recite the limitation "said capacity demand plan". Claim 5 recites the limitation 
"said change in said performance". Claim 6 recites the Umitation "said controlling said 
operation". Claim 16 recites the limitation "said adjustments commands". Claim 20 recites the 
limitations "said telemetry monitoring module" and "said performance adjustments commands. 
There is insufficient antecedent basis for these limitations in the claims. 

Claim Rejections - 35 USC §102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

6. Claims 1 and 8-19 are rejected under 35 U.S.C. 102(b) as being anticipated by K. 
Rajamani and C. Lefiirgy, "On Evaluating Request-Distribution Schemes for Saving Energy in 
Server Clusters", In Proceedings of the IEEE International Symposium on Performance Analysis 
of Systems and Software, March 2003 (hereinafter "Rajamani"). 
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As per claim 1, Rajamani teaches a method of dynamically changing rack capacity on 
demand, said method comprising: 

receiving a rack equipment capacity alteration request (sees. 3.3 & 3.4; sec. 4.2, Request 
distribution); 

performing an analysis of said rack equipment capacity alteration request (sec. 4.2, 
performing PARD algorithms); and 

changing performance of rack equipment in accordance with said analysis of said rack 
equipment capacity alteration request (sec. 4.2, changing performance of servers). 

As per claim 8, Rajamani teaches a rack equipment capacity on demand system 
comprising: 

rack equipment for processing data (sec. 4. 1, server blades); 

a capacity demand plan component for controlling operational changes to said rack 
equipment based on a capacity demand plan (sec. 4.1, management blade; sec. 4.2); and 

a communications bus for coupUng said equipment and said capacity control component, 
wherein said communications bus is utilized for communicating information between said 
capacity control component and said rack equipment (sec. 4.1, 12C bus). 

As per claim 9, Rajamani teaches said capacity demand plan component controls the 
amount of rack equipment resources assigned to an application (sec. 4.2). 

As per claim 10, Rajamani teaches said capacity demand plan component switches on 
and off said rack equipment in accordance with said capacity demand plan (sees. 4.1 & 4.2). 
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As per claim 12, Rajamani teaches said capacity demand plan policy is dynamically 
adjustable on the fly (sec. 4.2). 

As per claim 13, Rajamani teaches said capacity demand plan policy is structured in 
accordance with business needs of a client (sec. 3.4). 

As per claim 14, Rajamani teaches a memory for storing equipment information and 
capacity demand plan information; and a cross indexing component for cross indexing said 
equipment information and said capacity demand plan poUcy information (sec. 4.1). 

As per claim 15, Rajamani teaches a computer-useable storage medium comprising 
computer-readable program code embodied therein for causing a computer system to implement 
a power pricing performance instructions comprising: 

a capacity demand detection module for detecting indications of requests for capacity 
demand changes covered by a capacity demand plan (sec. 4.2, Request distribution); 

a capacity demand administration module for administering examination of capacity 
demand changes (sec. 4.2, Managing server power-states); and 

an instruction generation module for generating rack equipment performance adjustment 
commands to implement said capacity demand plan instructions (sec. 4.1, for management blade 
commands). 

As per claim 16, Rajamani teaches a telemetry monitoring module for monitoring 
characteristics and activity of rack equipment associated with said adjustments commands (sec. 
4.1). 
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As per claim 17, Rajamani teaches an event spawning module for generating power 
pricing events (sec. 4.4). 

As per claim 18, Rajamani teaches said instruction generation module comprises 
functionality for generating a command to postpone processing (sec. 4.4). 

As per claim 19, Rajamani teaches said capacity demand plan information is an 
agreement between a host and a client and is structured in manner to accommodate business 
activities of said cUent (sec. 4.2). 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

8. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rajamani as 
appUed to claim 1 above, and further in view of Kanemaki et al., U.S. Pub. No. 2002/0174228 
(hereinafter "Kanemaki"). 

As per claim 7, Rajamani does not expressly teach that verifying a payment associated 
with said rack equipment capacity alteration request is made. Kanemaki teaches that verifying 
payment for network access is a known business practice (pars. 03 13-03 17). At the time of the 
invention, it would have been obvious to one of ordinary skill in the art to apply Kanemaki's 
teachings to Rajamani' s method, as verifying payment for network access is well known in the 
art. 
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9, Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rajamani as 
applied to claim 8 above, and further in view of Brock et al., U.S. Patent No. 6,836,849 
(hereinafter "Brock"). 

As per claim 1 1, Rajamani does not expressly teach a master management control center 
for coordinating control of rack equipment among a plurality of racks. Brock teaches such a 
master management control center (col, 7, lines 24-64, controller 201). At the time of the 
invention, it would have been obvious to one of ordinary skill in the art that Brock's control 
center is applicable to a system of multiple racks, as centralized control is well known in data 
centers. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Albert Wang whose telephone number is 571-272-3669. The 
examiner can normally be reached on M-F (9:30 - 6:00). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas C. Lee can be reached on 571-272-3667. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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